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(i) 
QUESTIONS PRESENTED 


1. Does not the record in this case fall precisely within the 
ruling of this Court in Douglas v. United States, 198 F. 2d 940, which 
required the trial judge to direct a verdict of not guilty by reason of 
insanity ? 


2. Was not prejudicial error committed and were not the con- 
stitutional rights of the appellant infringed when the court, over objection, 
allowed the prosecuting attorney to elicit opinions and statements of the 
appellant which were given to a Dr. Mary V. Mcindoo after the appellant 
had been committed to the D. C. Jail and when the appellant was unaware 
that this examination would be used against him at his trial? 


3. Was not prejudicial error committed when the prosecuting 


attorney cross examined the appellant about his refusal to make a statement 
and his desire to consult a lawyer and was not this prejudice compounded 
when the prosecuting attorney argued at length to the jury about the appel- 
lant’s reticence to make a statement and his eagerness to secure counsel? 


4. Did not the trial judge commit prejudicial error in refusing 
to give: instructions under the diminished responsibility theory, in particular 
where in a charge to first degree murder in addition to a sound mind the 


| 
{ 


statute refers to a sound discretion? 


5. Were not the instructions of the trial judge ia the concept 
of appreciable time that must elapse between the formation of the intent 
to kill and the act of killing contrary to this Court's ruling in Weakley v. 
United States, 91 App. D. C. 8. ? 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
ARGUMENT 

CONCLUSION 


CASES CITED 
Anderson v. State, 43 Conn. 514 (1876) 
Aszman v. State, 123 Ind. 347, 24 NE 123 (1890). . 
Carter v._United States, 96 D.C. 40, 223 F. 2d 332 


Cottel v. State, 12 Ohio CCR 467 (Summit Ct. 1896); 
55 55 Ohio ST 666, 48 NE 1111 (1896) 


Douglas v. United States, 198 F. 2d 940 

Fox v. State, 316 P. 2d 927 (1957) 

Hampton v. State, 111 Wisc. 127, 6 NW 596 (1901). . 
Ingles v, People, 92 Colo. 518, 22 P. 2d 1109 


Luck v. People, 131 Colo. 353, 281 P. 2d 806 affd. 
136 Colo. 535 (1958) 


Oborn v. State, 143 Wisc. 249, 126 NW 737 (1910)... 
Peckham v. United States, 210 F. 2d 693 


People v. Johnston, 48 Cal. 2d 78, 307 P. 2d 921 (1957). |. . . 


People v. Moran, 249 N.Y. 179, 163 NE 553. 
People v. Wells, 33 Cal. 2d 230, 202 P. 2d 53 


Satterwaite v. United States, 105 App. D. C. $98.6. ae Gene 
State v. Donahue, 141 Conn. 656, 108 At. 2d 364 (1954) .|.. . 


State v. Green, 78 Utah 580, 6 P. 2d 177 
State v. Johnson, 40 Conn. 136 (1873) 
Trilling v. United States, 104 D.C. 159 


Washington v. State, 165 Neb. 275, 85 NW. 2d 509 (1957). . . 


Weakley v. United States, 91 App. D. Cc. 8 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15, 488 
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v. 
UNITED STATES OF AMERICA, 
, Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was indicted for first degree murder. The jury returned 
a verdict of guilty as charged on the 25th day of April, 1959. Sentence of 
death was imposed. Notice of appeal was timely filed. This Court has juris- 
diction of same. 


STATEMENT OF THE CASE 


The appellant Willie Jones was indicted for first degree murder. 
It was alleged that on August 5, 1958 (R. 10) the appellant went to the D. C. 
General Hospital and there shot and killed the deceased Reginald Winters 
(R. 12) and injured the appellant's common-law wife Alma Mae Jordan 
(R. 12). The testimony of Alma Mae Jordan (R. 104), Katie Allen (R. 288- 
301) and Geraldine Walker (R. 49) established that there were approximately 
eight patients in the ward at D. C. General Hospital when this event occurred. 
A police officer, Arthur Hunter, who was on duty on the day in question, 
testified that when the appellant entered the hospital he had a "weird" 
look in his eyes. Appellant's common-law wife Alma Jordan testified that 
when she looked up from the conversation she was having with her boy 
friend Reginald Winters, the appellant had a strange look in his eyes (R. 
156). The testimony of these witnesses established that the appellant wore 
an arm-long cast on his right arm (R. 218, 223) and that he was carrying a 
shoe box (R. 157). The deceased Reginald Winters weighed some 265 pounds 


and had been seeing the appellant's common-law wife over his objections (R. 
218). Alma Mae Jordan testified that the appellant, after stating that he 
would not have the children signed away, commenced to fire the pistol and 


that several shots were discharged. The appellant laid the gun down upon 
the bed and immediately surrendered himself. Upon interrogation by the 

officers who arrivediat the scene the appellant stated that he did not wish 

to make a statement and wished to see a lawyer. (R. 215-217). 

The appellant called in his defense Dr. Michael Miller who testi- 
fied that at the time of the offense the appellant was suffering from a mental 
disease and that the shooting was causally connected to the mental disorder. 
(R. 531). There was testimony introduced in the record that prior to the 
shooting the appellant had been committed to the D. C. General Hospital 
and had been found of unsound mind by the Mental Health Commission (R. 
291-4). The file in the Mental Health Commission reflected that the appellant 
had attempted to commit suicide by swallowing rat poison (R. 241-4). The 


wife Alma Mae Jordan testified that with respect to this suicide attempt 

the appellant had required her to pull all the shades down and witness his 

act of suicide and that in front of her he swallowed the rat poison (R. 132-5). 

This was corroborated by Officer Larsen (R. 597-601). 
The appellant called Dr. Clotworthy who was a psychiatrist at 

the Mental Health hearing and he testified that at the time of the hearing, 

which committed appellant to D. C. General Hospital, the appellant was of 


unsound mind. (R. 391-3). He also testified that depression in an aggravated 


form is a form of mental disease. (R. 395). The appellant called Dr. E. Y. 
Williams who testified that he had examined the appellant. He testified that 
in his professional opinion the appellant was of unsound mind at the time of 
the offense, could not distinguish between right and wrong and if he could 
distinguish between right and wrong he could not adhere to the right. (R. 
417-418). Appellant then called Dr. Griffith from the Mental Health Com- 
mission who had examined the appellant at some length in the year 1957. 
(R. 647-669). He had diagnosed the appellant as having a reaction depression 
and that he was a danger to himself and the community. (R.| 675-679). He 
also testified that a reactive depression is a form of mental disease. The 
appellant called a Robert R. Estep from the Probation Office who testified 
that he had long conferences with Willie Jones because of his history of 
_ assaults against his common-law wife and that prior to his commitment 
to the D. C. General Hospital and prior to the action of the Mental Health 
Commission declaring him to be of unsound mind, the appellant had expressed 
to him fears that he was losing his mind. (R. 620 - 629). 
The appellant, in his own defense, testified he remembered 
nothing of the actual shooting. (R. 732). He testified that for a long period 
of time he had been having domestic trouble because of the fact that his wife 
was constantly visiting and seeing the deceased Reginald Winters. (R. 698). 
He testified that he was in fear of Reginald Winters and that’ he had been 
assaulted by him on prior occasions. (R. 716). He testified that on one 


4 


occasion he was severely beaten by the deceased and sought an arrest 
warrant against Winters. (R. 716, 720). The appellant testified that 

on the day in question, as he approached the bed, the decedent approached 
him menacingly and pushed the railing of the bed against the appellant and 
that he believed at that moment the deceased was attempting to inflict a 
mortal wound upon him. He testified he had taken the gun to commit 
suicide in his wife's presence. He was unable to recall any of the other 
events that transpired. (R. 732). 

The Government in rebuttal called Dr. McIndoo who testified 
that she had examined the appellant on August 8, 1958 at the D. C. Jail. 
{R. 863-4). Upon cross examination she testified she went there pursuant 
to a letter from the United States Attorney's office. (R. 872-3). She 
testified she did not appraise the appellant of his constitutional rights 
(R. 876) nor did she explain to him that she would testify against him in 
the event he interposed a plea of insanity at his trial. (R. 879). The 
appellant Willie Jones took the witness stand and testified that during the 
course of the examination he was at no time appraised of his constitutional 
rights, that he had a'third-grade education and that he was only able to 
write his name. (R. 884-889). He testified that he believed he was 
compelled to submit to the examination and related many of the facts 
concerning his background and the offense to Dr. McIndoo. 

Throughout the testimony of Dr. McIndoo objections were made 
to the admissibility of the testimony and a motion for mistrial was made at 
the conclusion of the testimony. (R. 868-872). Objections were also made 
to the examination by the Assistant United States Attorney of the appellant 
with respect to his refusal to make a statement to the police upon his 
apprehension. (R. 170-1). Instructions were tendered to the Court on 


the principle of diminished responsibility and same were denied. (R. 1055, 
1060)... The Court charged the jury and after the jury was unable to agree, 
the so-called Allen Charge was given. The appellant was convicted as 
charged, and sentenced to death. This appeal follows. 


ARGUMENT 


L_ The record in this case both on the Government side of the case and the 
appellant's side of the case establishes overwhelming evidence of insanity 
and under the doctrine of this Court in Douglas v. United States, 198 F. 
2d 940, Satterwaite v. United States, 105 App. D.C. 398 and Carter v. 
United States, 96 D.C. 40, 223 F. 2d 332, the trial judge should have set 
the verdict aside and ordered a judgment of acquittal by reason of insanity. 

The statement of the case reveals the rather bizarre nature of 
this homicide. The homicide was committed by the appellant in a crowded 
hospital ward where numerous witnesses were immediately prada: That 
the bizarre nature of the offense indicated a mental disorder appeared very 
rapidly in the evidence and it first appeared on the Government side of the 
case as the appellant's common-law wife was testifying on cross examina- 
tion. This appears at Record 132: 

-"BY MR. AHERN: 


Q. The Defendant Willie Jones. You knew he had 
gone over to the D. C. General for a mental check-up; had 
you not ? 


Yes. 

When did you know that? 

In February, he taken poison. 
Now, where were you when he took the poison ? 


He made me sit right in front of him|and watch him 
take it. Pulled all the shades down, locked the windows, and 
made me sit and watch him take this poison. 


Q. What time of the day or night was it when he did 
this ? 


It was before noon. 
You say he made you put down the shades ? 
No; he pulled down the shades. 

Yes. What did he make you do? 


Locked the doors. Sit in front of him and watch 
him. He told me to watch him die. 


Q. All right. And what kind of poison did he get? 
A.. Rat seeds." 

We wish to point out that this conduct was all prior to the homicide 
and thus that which is related above and which will follow lacks any self- 
serving motive by the appellant. After he had taken the poison, we direct 
the Court's attention to Record 135: (Alma Mae Jordan still testifying) 


"Q. Now, when did you first know that he was going 
over to the D. C. General Hospital for a mental check-up? 


A. When I went to the Precinct to get him out of 
the house, because I was afraid after he had taken that poison. 
The policeman came, got him, asked him did he take the 
poison; he told the policeman, no, he did not. I told him to 
take him out anyway. I would be satisfied if they took him to 
the hospital. If they was nothing wrong with him, he could 
come back." 


The arresting officer who arrived on the scene refused during 


the course of his direct examination or cross examination to testify as to 


any abnormal or unusual circumstances surrounding the appellant's 
presence right after the homicide but he was then confronted with a state- 
ment he had given the officers of the Homicide Department (R. 182) which 
reads as follows: 


"Q. (By Mr. Laughlin) Mr. Officer, in the statement 
you said this: 


(Reading) You saw Willie Jones when he got off the 
elevator on the second floor about two minutes before the 
shooting; he was carrying a shoe box; he looked at me twice; 
when he went around the corner toward the ward, he hada 
weird look in his eyes, * 


The Government established through Officer Couture that at 
the time of the shooting one arm of the appellant was in a cast up to the 
elbow. This is reflected at Record 223. There was also offered in 
evidence the preliminary report of the Commission on Mental Health, 
Mental Health No. 128-58, in which the Mental Health Commission issued 
a rule to show cause why the appellant should not be adjudged to be of 
unsound mind and the hearing before the Mental Health Commission was 
set on the 4th of February, 1958 (R. 240-4). There was received in 
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evidence the petition of the arresting officer, Carl T. Larsen, setting 
forth the reasons he believed the appellant to be of unsound mind and 
setting forth the effort of the appellant to take strychnine poison to take 
his own life and setting forth that the appellant became belligerent and 
had to be put under restraint. 


To further bolster the conclusive evidence of insanity at the time 
of the offense, Dr. William B. Clotworthy, Jr. was called to the stand by 
the appellant and after being duly qualified as a qualified psychiatrist and 


as a member of the Mental Health Commission he was examined from 
Mental Health No. 128-58 in which the Mental Health Cammission found 
the appellant to be of unsound mind and in which he participated. The 
following is reflected in the Record at 392: 
"BY MR. LAUGHLIN: 
Q. And as of that time, he was not sane ? 


A. At that time that there was enough) question about 
his sanity to bear, to bear further study in the hospital, that 
he be detained long enough that study be made. 


Q. The record indicates as of that time, you found 
him not to be sane, isn't that correct? 

A. Yes." 

On the question of diminished responsibility, since the words 
'tgound discretion" are used in the statute of first degree murder, the 
following question was asked Dr. Clotworthy: (R. 397) 

"BY MR. LAUGHLIN: 

Q. Doctor, if an individual has a depression, say, for 
instance, and in this suicidal state, suicidal tendencies -- he 
has that -- would you say at that time that he would be of sound 
memory and discretion? 

A. Of sound memory? 

Q. Sound memory -- of sound memory and discretion. 


A. I don't think that it comments at all on his memory. 
As far as his discretion, it could affect that, yes. i" 
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The appellant then called Dr. E. Y. Williams who testified that 
he had made an examination of the appellant Willie Jones (R. 416). When 
aksed as to whether the appellant had a mental disease the Doctor answered 
in the affirmative. This is reflected in the Record at 417: 

"BY MR. LAUGHLIN: 


Q. Can you tell us what was the nature of that mental 
disorder, sir? 
A. I would say a reactive depression. 


Q. All right now. Having in mind 7:30 p.m. or 
8:00 p.m., August 5, in your opinion, at that time, was he 
of sound or of unsound mind? : 


A. Well, I don't think -- I think he was mentally 
sick. * * *, 


Q. All right. Let me ask you this, then, Doctor: 
At this time, are you able to tell us whether or not he was 
able to distinguish right from wrong, and if he could dis- 
tinguish right from wrong, was he able to adhere to the 
right? 


A: No, sir; he wasn't able to adhere to the right." 
Dr. Michael Miller, when questioned by the appellant, testified 
that in his opinion the appellant was of unsound mind at the time of the offense, 
could not distinguish between right and wrong and that the offense was a 


product of the mental disease or disorder. 


With respect to the question of diminished responsibility and 
the question of sound|discretion Dr. Miller testified as follows (R. 543): 
*BY MR. AHERN: 


Q. With respect to that status on, or that disorder, on 
August 5th, 1958, are you ina position to say, Doctor, also 
as to whether the defendant, having labored under that condition, 
would be in a position on August 5th, 1958 to use sound discretion 
in his acts? 


A. Idon't believe he could use sound discretion. * 
The appellant then called Carl T. Larsen and he testified as to 
all the circumstances surrounding the apprehension of the appellant and the 
petition setting forth that he was of unsound mind at the time of the attempted 
suicide. 


A Robert Estep was also called by the appellant who was a 
Probation Officer and he testified that prior to the homicide, as a result 
of various assaults made by the appellant, he stated that he was afraid he 
was losing his mind. 

In light of the above, the record in this case con¢lusively 
established that both prior to the offense and at the time of the offense 
the appellant was of unsound mind. Therefore, we ask this Court to set 
the death sentence aside and to enter a verdict of not guilty by reason of 
insanity. Douglas v. 


The appellant's constitutional rights were infringed when over objection 
the Government was allowed to introduce the testimony of Dr. McIndoo 
with respect to an examination she made on August 8, 1958. 
Some three days after the homicide occurred and while the 
appellant was over inthe D. C. Jail, a Dr. Mary V. McIndoo, pursuant 
to a letter of request by the United States Attorney, went to the D. C. Jail 
and interviewed the appellant. At Record 867 the court, after leading the 
witness up to the examination of August 8th, then asked the witness for 
her impression and opinions as a result of this examination. Prompt 
objection was made on the ground that the appellant was without counsel at 
the time of the inquiry, that he was not appraised of the fact by the Doctor 


that she was examining him not to treat him but to testify against him in 
behalf of the Government and that she was out there at the jrequest of the 
United States Attorney. (R. 872). A hearing was requested outside the 
presence of the jury and one was accorded the appellant. Dr. McIndoo 


testified and in response to questions by Mr. Ahern responded as follows 
(R. 872): 
"BY MR. AHERN: 


Q. Now, first of all, you went out to the District 
Jail to examine the Defendant; is that right? 


A. I did. 
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Q. Pursuant to whose direction did you go? 
A. Mr. Gasch's." 
Her authority for going out to the jail was reflected in a letter 
from Mr. Gasch which was received in evidence as Defendant's Exhibit 
No. 7 and which is set forth in the Record at 873. When questioned as 


to whether she showed the letter to the appellant, she responded as 
follows (R. 874): 


"BY MR. AHERN: 


Q. Now, when you met the Defendant, did you show 
him the letter that you had received from Mr. Gasch and 
under which you were conducting this examination? 


A. No, Idon't recall showing him the letter. 
* * * * *© *€ *& 


Q. Did you tell him that you were also trying to 
find out an opinion or ascertain an opinion as to what his 
condition or what his state of mind was on the date the 
offense was committed? 


A. Idid." 
When asked whether she had ever been shown a statute or a 
decision authorizing such an examination she testified as follows (R. 
876): 


"Q. Have you ever been shown any statute or any 
portion of the District of Columbia Code, or the United 
States Code, under which Mr. Gasch authorized you to 
make an examination? 


A. No, sir." 
When queried as to whether she advised the appellant that he 
could remain silent, she testified as follows (R. 876): 


**A,. Ido not recall specifically putting it in those 
words. Iusually imply or by some means indicate to the 
patients Iam interviewing, that they don't have to answer 
the questions if they don't wish to. " 


When queried as to whether she mentioned constitutional rights 
of the appellant the following occurred (R. 877): 
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| 
."Q. Well now, do you have any independent recol- 
lection as to whether you did or did not say anything to Willie 
Jones on August 8 about his constitutional rights not to talk 
to you? 


A. I did not mention his constitutional rights. " 
When asked further whether she had inquired of appellant's 
counsel as to whether he would consent to this interview she answered 
in the negative (R. 878). When asked specifically as to whether she advised 
the appellant that she would testify against him, the following appears in the 
Record at 879: 


"Q. Did you tell Willie Jones that if you came 
to the conclusion, as a result of your discussion, that 
he was of sound mind on August 5, 1958, that you would 
come to Court and testify against ‘him for the United States 
Government ? | 


A. I did not." 
The appellant Willie Jones testified in the absence of the jury 
that he believed he was required to talk to her (R. 884). Objections were 
made to the receipt of the testimony. The court overruled the objection 
and admitted the testimony (R. 890). The post arraignment inquiry of the 
appellant under these circumstances operated to deprive appellant of his 
constitutional rights. This Court in Trilling vs. United States, 104 D. C. 
159, dealt with the question of police interrogation of an appellant by police 


subsequent to a judicial arraignment. It would appear monstrous that a 


doctor appearing at the jail and interviewing an untutored accused could, 
through the process of an interview, elicit information not only as to the 
crime but as to the accused's mental state and then to testify against the 
accused at the trial. It must not be forgotten that insanity is an affirmative 
defense and it is in the same category as alibi or mistaken identity in that 
the accused is not required prior to his trial to disclose his defense. The 
letter authorizing the examination in this case is not supported by any 
Federal or District statute. Title 18, Section 4244 only authorizes an 
examination to determine mental competency and does not authorize an 
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examination to determine the accused's state of mind at the time of the 
offense. This is embodied in the letter of Mr. Gasch to Dr. McIndoo, 
asking Dr. McIndoo not only to examine the appellant as.to his mental 
competency but asking the doctor for a more embracive opinion; namely, 


an opinion as to appellant's mental condition at the time of the offense. 
The receipt of this testimony was prejudicial error requiring reversal. 


Prejudicial error was committed when the District Attorney was allowed 
to cross examine the appellant concerning his failure to speak at the time 
of the arrest and his desire to consult an attorney. 

When appellant was being cross examined by Mr. Lowther the 
following question was asked (R. 768): 


"Q, And Sergeant Couture and Sergeant Weber said 
to you or asked if you wanted to tell them about it, and you 
told them you would prefer not to make a statement -- 


MR. LAUGHLIN: Your Honor, we object to that. 
The defendant is under no obligation to make any statement. 


THE COURT: Objection overruled. 


Q. | (By Mr. Lowther): It’s a fact that you told 
Sergeant Couture and Sergeant Weber that you preferred 
not to make a statement, that you would rather talk to your 
lawyer ? 


A. I don't know exactly what I told them; I know 
I talked to them. I mean the only time I made the statement, 
Ibelieve, about the lawyer was at number one locked up 
sometime later that night. " 


In closing argument Mr. Lowther made the following statement 
to the jury (R. 1102): 


*tAnd then an hour later, or thereabouts, over in 
the celiblock, the Central Cellblock in the Police Head- 
quarters, Couture and Weber go back to this Defendant. 
They have learned in the meantime that Winters has de- 
parted this life; and they go to this Defendant Jones and 
they say: 


Jones, Winters is dead.. Do you want to tell us 
about it ? 
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'tAnd what does this cool, calm and deliberate Defen- 
dant say at that time? | 


"No, no, I don't want to make a statement. . I would 
prefer to talk with an attorney. se 


He also said as follows.(R. 1190-1191): 


tAnd then he has the audacity, in his cool, calm 
and deliberate way, of saying: Give me a cigarette. .And 
telling the police: I won't tell you where I got the gun. 
I took it over here tonight. You know the rest. No, I would 
prefer to talk to a lawyer." | 


This examination and argument to the jury clearly was prejudicial 
since it was tantamount to stating to the jury that the appellant was required 
to make a statement and that his refusal to make a statement could be used 
against him. We believe Peckham Vv. United States, 210 F. 2d 693, did not 
pass directly on the error involved in admitting a statement by an accused 


under arrest; to wit, "no statement", but from the Court's opinion, to wit, 


"No point is made on appeal as to possible error in the original admission 
of the 'no statement’ evidence through the officers", it would appear the 
Court would have denominated it as error. I however the Peckham case 
is read to support such cross examination, we ask that it be reconsidered. 
It would seem to allow the Government to argue and to elicit this testimony 
before the jury is to in effect substantially deprive the appellant of his right 
to remain silent and to infringe on his rights under the Fifth Amendment. 
The receipt of this testimony and argument constituted prejudicial 


error. 


The Trial Judge committed prejudicial error in not granting instructions 
on the theory of diminished responsibility, particularly in view of the fact 
that under the first degree murder statute the words "sound discretion" are 
found. ‘ 
When an accused is indicted for first degree murder the language 


of the statute reads "of sound mind and discretion". Appellant suggested in 
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certain instructions which were tendered to the Trial Judge (R. 1055) 
that even if the appellant were found not to be of unsound mind within 

the meaning of the Durham Case so as to be relieved of criminal respon- 
sibility through a verdict of not guilty by reason of insanity the jury 


could still find the appellant guilty of a lesser offense; namely, second 


degree or manslaughter, if they found his condition as such to impair the 
Sound discretion which is required under the statute. In other words, if 
his condition were such that the psychiatric testimony developed that the 
appellant could not exercise a sound discretion he should not be convicted 
of first degree murder. The psychiatric testimony which is present in 
the record and which established that the appellant's mental condition 
would have impaired the use of his sound discretion is reflected in the 
Record at 397 and 543. 

We then call the Court's attention to the colloquy that appears 
in the Record, 1055 through 1060. In the course of that exchange, Instruc- 
tions 1 through 5 were considered by the Trial Court on the principle of 
diminished responsibility and the Court, after denying all instructions, 
stated (R. 1059): 


"The Court is of the opinion, and the Court 
doesn't know what the Court of Appeals is deciding on 
the Blocker case, but the law, as it presently stands, 
does not warrant the instructions. 


"And I will deny you requested Instructions 1 
through 5, because I think that they have no authority 
in any decisions of the Court of Appeals up until this 
time. 

*T don't know what this decision may be, and I may 
be wrong, but I will have to follow the. law as I understand it. 


MR. AHERN: I think that the California case -- 


THE COURT: I think that the case in California 
is inconsistent with the ruling of our own Court of Appeals. 
Therefore, I will not follow it. " 
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It must be remembered that Title 22, Section 2401 reads as 
follows: 


"Whoever, being of sound memory and discretion, 
kills another purposely* * * *.” | 


In connection with this point we wish to incorporate that in 


addition to the error which we claim is present by the denial of instructions 


on diminished responsibility, an indictment for first degree murder is 


defective if it does not allege that the accused is of "sound memory and 
discretion" and we wish to urge that a Government prosecution under 
Title 22, Section 2401 falls when there is no testimony introduced by 
the Government to establish that at the time of the offense the accused 
had a "sound memory and discretion". Certainly it cannot be argued 
by the Government that the record could sustain a rational finding that 
the appellant was of sound memory and discretion at the time of the 
shooting. . While this may not suffice to acquit him, it should suffice 
to sustain an instruction to the jury that if they find such a mental con- 
dition exists they should convict of the lesser offense. The doctrine of 
diminished responsibility has found wide support among the States: 


1. California - People v. Wells, 33 Cal. 2d 230, 
202 P. 2d 53; People v. Johnston, 48 Cal. 2d 78, 307 P. 2d 
921 (1957). 


| 
2. Colorado - Ingles v. People, 92 art 518, 
22 P. 24 1109; Luck v. People, 131 Colo. 353, 81 P. 2d 
806 affd. 136 Colo. 535 (1958). 


3. Connecticut - State v. Johnson, 40 Conn. 136 
(1873); Anderson v. State, 43 Conn. 514 (1876); State 
v. Donahue, 141 Conn. 656, 108 At. 2d 364 (1954). 


4, ‘Indiana - Aszman v. State, 123 Ind. 347, 24 NE 
123 (1890). 


5. Nebraska - Washington v. State, 165 Neb. 275, 
85 NW. 2d 509 (1957). ‘ 


| 
6. Nevada - Fox v. State, 316 P. 2d 927 (1957). 


7. New-York - People v. Moran, 249 N. Y. 179, 163 
NE 553. 
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8. Ohio - Cottel v. State, 12 Ohio CCR 467 (Summit 
County Ct. 1896) rev'd per curiam on other grounds with 
statement that there was no other error 55 Ohio ST 666, 
48 NE 1111 (1896). 


9. Utah - State v. Green, 78 Utah 580, 6 P. 2d 177. 


10... Wisconsin - Hampton v. State, 111 Wisc. 127, 
6 NW 596 (1901); Oborn v. State, 143 Wisc. 249, 126 NW 
737 (1910). 


The Model Penal Code states that its provision for diminished 
responsibility "accepts the view, that substantial impairment of capacity, 
even though insufficient in degree to establish irresponsibility, should be 
regarded as a factor favorable to mitigation of capital punishment insofar 
as capital punishment is employed." 

Therefore, the action of the Trial Judge in denying the instruc- 
tions that were tendered constituted prejudicial error. 


The Trial Judge committed prejudicial error within the purview of this 
Court's decision in Weakley v. United States, 91 App. D. C. 8, when he 
erroneously instructed on the elements of first degree murder. 


The court, in instructing the jury on the necessary elements 
of first degree and in particular with respect to the time lapse which 
must expire between the formation of the intent to kill and the act of 


killing, stated at Record 1210; 


"Kt is your duty to determine from the facts and 
circumstances in this case that you may find surrounding 
this killing, whether reflection and consideration amount- 
ing to deliberation occurred. IE so, even though it be of 
exceedingly brief duration, that is sufficient, because it 
is the fact of deliberation rather than the length of time 
it continued that is important, although some appreciable 
period of time must have elapsed during which the 
Defendant deliberated in order for this element to be 
established. But no particular length of time is necessary 
for deliberation; and it does not require the lapse of days 
or hours or even minutes. * 
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This language did not point out to the jury that there must be 
an appreciable time lapse after the formation of the intent to kill has 
been formed in the mind. As was stated in Weakley v. United States, 
supra, where the same error was asserted: 


"This error, which alone in my opinion requires 
a new trial, is emphasized by the instruction on premedita- 
tion and deliberation, stated to be present when, 


‘* * * there is a turning over in/the 
mind of the defendant a conceived plan or 
design whereby he is going to take and does 


take a human life. * * *° | 


It would have been sounder to have given the jury/a 
fuller conception of the essentials of premeditation 
and deliberation, as was done in Pritchett v. United 
States, 1950, 87 U.S. App. D. C. 374, 185 F. 2d 438, 
certiorari denied, 1951, 341 U.S. 905, 71 S.Ct. 608, 
95 L. Ed. 1344; in Bullock v. United States, supra; and 
in Fisher v. United States, 1946, 328 U.S. 463, 
at page 468, 66 S.Ct. 1318, 90 L. Ed. 1382, affirming, 
1945, 80 U.S. App. D. C. 96, 149 F. 2d 28. No specific 
mention was made that in first degree murder anjappre- 
ciable time must elapse between formation of the in- 

tent to kill and commission of the fatal act itself. 
See Bullock v. United States, supra. To say that the 
intent to kill need be turned over in the mind of the 
accused is not precisely the same as saying that an 
appreciable time need elapse between formation of 
intent and the doing of the homicidal act. This 
failure to point up with clarity the appreciable time 
factor aggravated the error previously discussed, 
From all of this the jury could well have equated pre- 
meditation and deliberation with purpose or intent. 
The result would be to deprive of all meaning the 
statutory distinction between first and second degree 
murder. See Bullock v. United States, supra." 


When the death penalty is involved, an equivocal instruction 


on a basic issue cannot be construed to be harmless error. The instruc- 
tions of the Court were prejudicial and this Court should thus reverse the 
judgment and order a new trial. 
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CONCLUSION 
This case presents a record of uncontradicted psychiatric 
testimony that the appellant was of unsound mind at the time of the 
offense and under this Court's ruling in Douglas v. United States, supra, 
the verdict of guilty of murder in the first degree should be set aside. 
This appeal also presents substantial questions as to the rights of the 
Government to interview an accused under Title 18, Section 4244 of the 
U. S. Code, what use can be made of such an interview and.whether the 
constitutional rights of an accused are infringed when a doctor, pursuant 
to the Government's request, examines an accused and uses the results 
of that examination against him when the defense of insanity is presented. 
Respectfully submitted, 


JAMES J. LAUGHLIN 
ALBERT J. AHERN, JR. 


National Press Building 


Washington 4, D. C. 
Attorneys for Appellant. 
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Judgment and Commitment . . 


Amended Notice of Appeal 


[Filed September 22, 1958] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
The Grand Jury Impaneled June 26, 1958. 
Sworn in on July 1, 1958 


United States of America 


vs. 7 Criminal No. 843-58 
sans Grand Jury No.| 1095-58 
Walsep Jones First Degree Murder; 
Assault with Intent to Kill 
(22 D.C. C. 2401, 501) 


The Grand Jury charges: 
On or about August 5, 1958 within the District of Columbia, 
Willie Jones, purposely and with deliberate and premeditated malice, 
murdered Reginald L. Winters by means of shooting him with a pistol. 
Second Count 
On or about August 5, 1958 within the District of (Columbia, 
Willie Jones made an assault on Alma R. Jordan with intent to kill the 
said Alma R. Jordan. 
/s/ Oliver Gasch 


Attorney of the United States 
in and for the District of Columbia. 


A TRUE BILL: 
/s/ 


Foreman. 


[Filed October 9, 1959] 
JUDGMENT AND COMMITMENT 


On this 9th day of October, 1959, came the attorney for the 
Government and the defendant appeared in person and by counsel, James 


J. Laughlin, \ Esquire. 
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IT IS ADJUDGED that the defendant has been convicted upon 

his plea of not guilty and a. verdict of guilty of the offense of 
Assault with Intent to Kill 
as charged in Count II of the indictment, 

And the Court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and 
convicted. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment of a period of 

5 to 15 years. 

IT IS ORDERED that the Clerk will deliver a certified copy of 
this judgment and commitment to the United States Marshal or othewise 
qualified officer and that the copy serve as the commitment of the defendant. 

/s/ Joseph C. McGarraghy 
United States District Judge. 


[Filed October 9, 1959] 
JUDGMENT AND COMMITMENT 

On this 9th day of October, 1959, came the attorney of the 
Government and the defendant appeared in person and by counsel, James 
J. Laughlin and Albert A. Ahern, Esquires. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of 

First Degree Murder 

as charged in Count I of the indictment, 

And the Court having asked the defendant whether he has anything 
to say why judgment should not be pronounced, and no sufficient cause to 
the contrary being shown or appearing to the Court, 


IT IS ADJUDGED that the defendant is guilty as charged in 
Count I, and convicted; 
The sentence of the Court is as follows, and IT IS SO ADJUDGED: 
Willie Jones, you have been found guilty upon an indictment 
charging the offense of FIRST DEGREE MURDER and upon the verdict 
of guilty, you are hereby sentenced 
to the punishment of death by elettrocution; and it is 
ORDERED that you, Willie Jones, be forthwith taken to the 
District of Columbia Jail, otherwise known as the Washington Asylum 


and Jail, in the District of Columbia, and there be kept in close confine- 
ment; and that on the 8th day of January, A. D. 1960, you be taken to the 
place prepared for your execution in the District of Columbia Jail and 


that then and there you be electrocuted according to law; provided, how- 
ever, that if an appeal from this judgment be taken to the United States 
Court of Appeals for the District of Columbia Circuit, the sentence of 
death shall be stayed until the mandate of said Court of Appeals, or, if 
certiorari shall have been granted, until the mandate of the United States 
Supreme Court shall have issued to this Court, and the Court shall have 
fixed a new date of execution; and it is 
FURTHER ORDERED that a certified copy of this Judgment and 
Commitment be transmitted by the Clerk of the United States District Court 
for the District of Columbia to the Superintendent of the aforesaid District 
of Columbia Jail not less than ten days prior to the time fixed in this judg- 
ment of the Court for the execution of the same. 
/s/ Joseph C. McGarraghy 
United States District Judge 
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[Filed October 14, 1959] 


AMENDED NOTICE OF APPEAL 
Name and Address of Appellant: Willie Jones 
D.. C. Jail 
Name and Address of Attorney: James J. Laughlin 
National Press Building 


Offense: First Degree Murder and 
Assault with Intent to Kill. 


Judgment: . Death by electricity and 
5 to 15 years - assault with 
intent to kill. 


Date of Judgment: October 9, 1959. 


The above-named defendant hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit. 
/s/ James J. Laughlin 


National Press Building 
Washington, D. C. 


Counsel for Defendant. 
October 14, 1959. 
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FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15488 


WILLIE JONES, APPELLANT 
Vv. 


Unrrep STATES OF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


OLIVER GASCH, 
United States Attorney. 
CARL W. BELCHER, 
JOHN D. LANE, 
Agsistant United States Attorneys. 
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United States Court of Appeals 
For the 
District of Columbia Circuit 


FILED APR 194260 
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STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the appellee the following questions are 
presented: 

1. Was there sufficient evidence of sanity where “temporary 
derangement” at the time of a shooting was claimed, and there 
was conflicting expert testimony predicated largely on a de- 
fendant’s assertion of lack of memory and volition? 

2. Is diminished responsibility a theory now foreclosed to 
the appellant? 

3. Were not the jurors clearly instructed that deliberation 
requires an “appreciable” time? 

@ 


B. The defense of insanity. 
Statute involved. 


. Evidence of appellant’s sanity was more than sufficient, 

. Dr. McIndoo’s testimony was admissible 

. Appellant’s statement was admissible 

. The doctrine of diminished responsibility has been authori- 
tatively rejected. 

. The jury were clearly instructed that deliberation requires 
an appreciable time. 

Conclusion. 
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GAnited States Court of Appeals 


FOR THD DISTRICT OF COLUMBIA CIRCUIT 


No. 15488 


WILLIE JONES, APPELLANT 
v. 


Unrtep States of AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The indictment charged that on August 5, 1958 Willie Jones 
deliberately and premeditatedly shot Reginald L. Winters 
(count one) and assaulted Alma R. Jordan with intent to kill 
her (count two, J.A.1). Upon a verdict of guilty as indicted 
(Tr. 1246-49), appellant was sentenced to serve five to fifteen 
years on the second count and to death on the first (J.A. 2). 


A. The commission of the crime 


As of August 5, 1958, Mrs. Jordan and appellant had been 
estranged for some time (Tr. 103). After a ceremonial mar- 
riage with another person, which never ended in divorce, she 
had lived nine years with the appellant, bearing him two 
children (Tr. 108, 119). By August fifth Mrs. Jordan had 
separated and lived apart from appellant several months, and 
after this had become intimate with Reginald L. Winters (Tr. 
103, 124). 

(1) 
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The gun used in the murder, according to the appellant, 
was purchased by him about three weeks before (Tr. 207, 727). 
Winters had been there when appellant previously visited 
Alma Jordan in the hospital (Tr. 724-25). On August fifth, 
at visiting hours in the evening, Alma Jordan had just been 
brought from the operating room to the women’s ward on the 
second floor of the surgical building of D.C. General Hospital 
(Tr. 107, 204). She had received surgical treatment for leg 
burns (Tr. 128-29). Reginald Winters was seated at the head 
of her bed (Tr. 107). 

When Mrs. Jordan first observed appellant he was standing 
on the opposite side from Winters with a shoebox in his hand 
(Tr. 109-110; Gov. Ex. 1, Tr. 229). He placed the box on a 
night table (Tr. 757). Then, according to Mrs. Jordan, he 


asked * * * was I going to sign the children over to 
him * * * I told him, no * * * He asked me how did I 
feel * * * I told him I felt all right except my legs was 
hurting * * * He says: Well, I got something to stop 
that (Tr. 110-11). 


Thereupon appellant took the pistol out of the shoe box and 
commenced firing, from a position at the foot of the bed, still 
on the opposite side from Winters (Tr. 111-12). Winters had 
neither spoken? nor moved (Tr. 113, 143). 

Appellant had pointed the pistol at Winters, who was then 
still seated, and fired? After the first shot Winters arose and 


*On the stand appellant gave a version of the conversation, containing 
all the same elements, but with a slant and explanatory additions (729-30; 
758-59). To Mrs. Jordan’s version he added some despondent remarks he 
allegedly made (Tr. 730). He admitted, however, he said nothing directly 
about his claimed intention to commit suicide (Tr. 762). He also claimed 
that the deceased got up and ordered him out (Tr. 782) which conflicted 
with Mrs. Jordan’s testimony above a3 well as that of other patients. See 
note 2. 

Geraldine Walker, a patient in the bed directly across the aisle and 
immediately facing Mrs. Jordan’s heard him say “I got something for you” 
immediately before opening the box (Tr. 46). 

*Mrs. Jordan so testified and was corroborated by the patient across the 
aisle, Miss Walker (Tr. 113, 38-41). 

The appellant, on the stand, claimed to have remembered only the first 
shot and then to have blacked out, coming to some time after his apprehen- 
sion (Tr. 731). The gun went off, according to appellant, when the de- 
ceased pushed the bed on him and Alma Jordan grabbed his arm (Tr. 731, 
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walked to the door where he collapsed (Tr. 113, 116). One 
bullet had gone through his arm and another went through 
his chest on a level plane, severing the large artery of the 
heart (Tr. 24-25). 

After shooting Winters, appellant pulled the railings from 
Alma Jordan’s bed and dragged her off, one of the three re- 
maining shots hitting her in the arm (Tr. 44-45, 113, 115). 
He then threw the gun on the bed (Tr. 40). 

Officer Arthur Hunter, M.P., assigned to the security ward 
on the same floor, ran to the entrance in time to see appellant 
stepping over the body of Winters (Tr. 166). Covering the 
appellant with his service revolver, the officer grabbed him 
and asked him for his gun (Tr. 166, 187). The appellant 
told the officer he had laid it at the foot of the bed (Tr. 166). 
The officer had heard five shots, two at first (Tr. 168). Re- 
covering the gun he found five spent shells in the cylinder 
(Tr. 170; Gov. Ex’s 3, 5, 6, Tr. 229). 


B. The defense of insanity 
The appellant called as expert witnesses: 8 Dr. Mary V. 


McIndoo (Tr. 342-887) (Tr. 891-979) (testimony for Gov- 


762). Alma Jordan denied grabbing his arm or even being able to do so 
Tr. 997). His last memory, according to appellant, was of being touched 
by Winters (Tr. 731, 760). In addition to the contradiction of eye wit- 
nesses, the coroner found no powder burns on Winters’ clothing or body, 
indicating the pistol was held at least eighteen inches away (Tr. 25). 
*The circumstances under which the doctors examined appellant are as 
follows: When a probation officer learned that on the way to Municipal 
Court, in October, 1957, to be sentenced appellant had again assaulted 
Alma Jordan, he recommended postponement of sentence and referral to 
the Legal Psychiatric Services Division (624). Appellant was examined 
by a psychologist and a social worker interviewed Mrs. Jordan. Dr. 
Griffin examined appellant in November reporting to the court in aid of 
sentence in December, 1957 (Tr. 648-49, 655). Dr. Griffin diagnosed ap- 
pellant as having a character disorder called “passive aggressive pergonal- 
ity” (Tr. 655). The doctor recommended that the two separate since ap- 
pellant’s “rages sometimes get beyond the bounds of control” (Tr. 678). 
On January 23, 1958 appellant was taken to D.C. General Hospital because 
he had allegedly taken rat poison (Tr. 598). The previous evening he had 
assaulted Mrs. Jordan and made the alleged attempt when she would not 
permit him to accompany her to the hospital (Tr. 133-34, 699). Dr. 
Clotworthy, a member of the Mental Health Commission, signed a pre- 
liminary report (Tr. $88, 392). The report merely signified further mental 


4 


ernment); Dr. William B. Clotworthy (Tr. 387-403); Dr. 
E. Y. Williams (Tr. 414-527); Dr. Michael M. Miller (Tr. 
528-593) and Dr. Thomas E. Griffin (Tr. 647-683). In its 
opening statement the defense announced it would show that 
when the crime was committed “the mind of this defendant 
was temporarily deranged” (Tr. 238). The additional claim 
of partial blackout by the appellant (note 2) obviously re- 
quired his version of the killing to be weighed not only by the 
jury but also to be considered by the psychiatrists whom he 
called. Dr. Williams testified in part on the basis of an 
adoption of appellant’s assertion to him that the killing was 
the result of a suicide attempt balked by Alma Jordan’s seiz- 
ing his arm (Tr. 425). It has been seen that appellant’s testi- 
mony to this effect on the stand had no basis in fact. Notes 
1, 2 and text. 

Dr. Miller, relating an interview with appellant during the 
course of trial, stated appellant told him “I don’t know what 
happened to me, what caused me to fire. I just fired at him” 
(Tr. 588). On the stand the appellant did not recall firing at 
the deceased. See note 2. 

Dr. Williams’ opinion was based on a “series of untoward 
events” (Tr. 419). One of the most serious of these was the 
story, recounted by the doctor (Tr. 423), that the deceased, 
Reginald Winters, had taken Alma Jordan into Maryland 
where he beat her and burned her dress, requiring her hospitali- 
zation (Tr. 423). There was other evidence justifying a find- 
ing by the jury that this was an unsupported vilification of the 


study was indicated (Tr. 392, 401, 403, 982). Appellant was discharged on 
January 29. The civil lunacy petition was ordered dismissed the follow- 
ing day on the ground that the staff had found appellant of sound mind 
(Tr. 257). 

From January 31 to March 5, 1958 appellant was again in D.C. General 
in connection with trial of an assault charge (Tr. 344, 8369-70). Thereafter 
probation was revoked and appellant served 30 days, being released in 
April (Tr. 705). 

On August 8, three days after the murder, Dr. McIndoo examined ap- 
pellant on behalf of the United States Attorney (Tr. 891). Dr. Miller 
examined appellant during the course of trial (April, 1959). Dr. Williams 
examined appellant in January, 1959, as well as on April 16, 1959, the day 
he testified (Tr. 431). 
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deceased.* Appellant had testified that Alma Jordan had pre- 
viously told him that she had received her burns from smoking 
in bed (Tr. 725, 845). -On Sunday, August 3, 1958, according 
to appellant, Mrs, Jordan had phoned him, telling him that 
Winters had burned her and she was afraid of him (Tr. 725). 
On this Sunday, appellant said, he decided to confront Mrs. 
Jordan and end it all, if need be (Tr. 793). 

Mrs. Jordan testified she had never told appellant that Win- 
ters had beaten her and set fire to her in Maryland (Tr. 995). 
She could not have made the telephone call because, she said 
the “doctor had put me to bed and I couldn’t walk” (Tr. 996). 

On direct examination appellant clearly testified that the 
purchase of the pistol three weeks before was for the purpose 
of taking his own life (Tr. 727-728). Confronted on cross- 
examination with circumstances tending to show he planned to 
commit murder, appellant changed his story. He did not par- 
ticularly want a gun but felt he could help the seller, (an al- 
leged stranger) “some way by buying the gun from him” (Tr. 
$13). 

Appellant claimed a complete loss of recollection of the delib- 
erate actions preparatory to the murder, such as putting the 
gun in the box, and even going to the hospital. When he came 
to, he was in the ward (Tr. 226, 791). Therefore what he did 
after the event became an important consideration. To the 
officer who arrested him at the scene he was aware enough to 
indicate where the gun was and to request a cigarette. To the 
homicide sergeants who arrived very shortly he revealed com- 
plete awareness of the rational motive for his crime, his state- 
ment to them being “* * * I will tell you what led up to it” 
(Tr. 205). In contrast to his fanciful description of the shoot- 
ing at the trial (see note 2), he felt it did not need contem- 
poraneous description, because he, as well as everyone else, 
knew what had taken place. His words, after describing the 
preliminaries, were “You know the rest” (Tr. 207). He told 


*In addition to the difficulties between appellant and Alma Jordan, 
incidentally referred to in note 3, appellant had been charged with biting 
Reginald Winters’ finger on July 11, 1958, appellant also getting out a cross- 
warrant (Tr. 716-19). There had been a previous fight when appellant 
had gotten out of jail in April, 1958 (Tr. 706, 700). 
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the officers, in some detail, that he had had trouble with Alma 
Jordan and that Winters had been going with her (Tr. 206- 
207). There was an indication of power of deliberate choice in 
his refusal to disclose the identity of the seller of the gun (Tr. 
207). To the officers he did not appear emotionally upset, 
had not been drinking, and talked clearly * (Tr. 208). 

Dr. McIndoo testified that on February of 1958 appellant 
was sane and competent (Tr. 343). At the time of the alleged 
suicide attempt * in January he was “mildly depressed” (Tr. 
344). When she saw him in jail on August 8, 1958, three days 
after the crime, she felt in fairness he should be further ex- 
amined because of his “statement he could not recall the events 
of the evening”. This she reported to the United States At- 
torney (Tr. 364, 366, 939). Subsequently to August 8, 1958, a 
battery of psychological tests were administered (Tr. 167). 
He had a normal intelligence quotient (Tr. 931). 

It was Dr. McIndoo’s impression that appellant was of sound 
mind on August 5, 1958 (Tr. 900). The hospital listed him, 
as Dr. McIndoo noted, as a “passive aggressive personality”, 
which was also the diagnosis of Dr. Griffin (Tr. 940). She 
described this term as a mere personality disorder (Tr. 961). 
Dr. Griffin testified that in December, 1957, appellant’s con- 
dition was not serious enough to require hospitalization which 
the doctor had the power to recommend (Tr. 672-73, 677). 


STATUTE INVOLVED 


31 Stat. 1321 (1901), as amended, 22 D.C. Cone § 2401 
(1951) : 
Whoever, being of sound memory and discretion, kills 


another purposely, either of deliberate and premeditated 
malice or by means of poison, or in perpetrating or at- 


* Appellant’s third argument (Br. 12) relates to the fact that appellant 
refused to speak for a few minutes, and after being informed of the death 
an hour later, requested an attorney (Br. 12). It was in connection with 
claimed loss of memory that the prosecutor examined appellant on this 
subject (Tr. 768). 

* Willie Jones had worked inside a hospital for many years (Tr. 625). 
It was reported to Dr. McIndoo that after taking pellets containing strych- 
nine appellant had drunk a glass of milk which would have counteracted 
the symptoms caused by a few pellets (Tr. 965). 
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tempting to perpetrate any offense punishable by im- 
prisonment in the penitentiary, or without purpose s0 
to do kills another in perpetrating or attempting to 
perpetrate any arson, as defined in section 22-401 or 
22-402 of this Code, rape, mayhem, robbery, or kid- 
napping, or in perpetrating or in attempting to per- 
petrate any housebreaking while armed with or using a 
dangerous weapon, is guilty of murder in the first degree. 


SUMMARY OF ARGUMENT 
I 


There was ample evidence to warrant submission of ap- 
pellant’s sanity to the jury, including psychiatric testimony 
that he had a mere character disorder and that he was of sound 
mind at the time of the crime. 


II 


Appellant cannot object to his own psychiatric witness being 
examined, especially on a matter which he himself initially 
brought out. 

III 


The prosecution had a right to explore on cross-examination 
the extent of appellant’s memory shortly after a crime claimed 
by him to be unremembered. 


IV 


The doctrine of diminished responsibility was recently re- 
jected en banc in the Stewart case. 


v 


The jurors were clearly told that deliberation requires an 
“appreciable” time. 


ARGUMENT 
I. Evidence of appellant’s sanity was more than sufficient 


Appellant’s first argument (Br. 5-9) is that there was 
“overwhelming evidence of insanity” and therefore the trial 
court should have directed the entry of a judgment of ac- 
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quittal by reason of insanity (Br. 5). The argument is an- 
swered by a record containing expert testimony that appellant 
had a mere personality disorder and was of sound mind at the 
time of the crime. The expert opinion opposing this view 
was largely a matter of degree, at least in the definitional area. 
More importantly there was a difference between the experts 
as to appellant’s crucial testimony as to his powers of volition 
and memory at the time of the crime. 

That there was manifestly a case made out for the jury is 
illustrated by the cases on which appellant relies. In Douglas 
v. United States, 99 U.S. App. D.C. 232, 239 F. 2d 52 (D.C. 
Cir. 1956), there was no disagreement that appellant was 
psychotic three months after the robbery and one psychiatrist 
related the condition back several years. Under these and 
other circumstances, the Court found arbitrary rejection by 
the jury of psychiatric testimony in a case exhibiting strong 
evidence of insanity at the time of the crime. 

Appellant additionally relies? on Satterwhite v. United 
States, 105 U.S. App. D.C. 398, 267 F. 2d 675 (D.C. Cir. 1959). 
There the appellant was found to have severe psychotic symp- 
toms, shortly after the crime, by virtue of an illness which, 
according to psychiatric testimony, developed gradually. 
Psychiatric evidence on the part of the prosecution, not related 
back, was insufficient. The Court concluded there was a lack 
of evidence of sanity at the time of the crime. 

Here, under the authorities cited, there was a choice to be 
made in the matter of expert views, to be determined, in im- 
portant part, on the interested testimony of appellant. 


IL. Dr. McIndoo’s testimony was admissible 


Appellant’s second argument (Br. 9-12) is that it was error 
to permit the prosecution “to introduce the testimony of Dr. 
MclIndoo with respect to an examination she made in August 
8, 1959” (Br. 9). The short answer to this is, as shown in the 
counterstatement (notes 3, 6 and text), that this phase of 

* appellant also cites Carter v. United States, 102 U.S. App. D.C. 227, 


252 F. 2d 608 (D.C. Cir. 1957), in which reversal was not due to insufficient 
evidence of sanity. 
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Dr. McIndoo’s study was gone into extensively by appellant 
when she was called initially by the defense. 

In support of his argument appellant asserts “insanity is an 
affirmative defense and it is in the same category as alibi or 
mistaken identity in that the accused is not required prior to 
his trial to disclose his defense” (Br. 11). Insanity is not an 
affirmative defense, an instruction being required by some evi- 
dence from any source. Tatum v. United States, 88 US. 
App. D.C. 386, 190 F. 2d 612 (D.C. Cir. 1950). There is also 
a burden to procure contemporaneous evidence which is not 
alone to be borne by the defense. Williams v. United States, 
102 U.S. App. D.C. 51, 250 F. 2d 19 (D.C. Cir. 1957); Wright 
v. United States, 102 U.S. App. D.C. 36, 250 F. 2d 4 (D.C. 
Cir. 1957). 


Ill. Appellant’s statement was admissible 


Appellant’s third argument is that it was error to permit 
the prosecutor “to cross-examine the appellant concerning his 
failure to speak at the time of his arrest and his desire to con- 
sult an attorney” (Br. 12). Appellant also refers to references 
in the argument, concluding that the “examination and argu- 
ment clearly was prejudicial since it was tantamount to stat- 
ing to the jury that the appellant was required to make a 
statement and that his refusal to make a statement could be 
used against him” (Br. 13). 

The jury was not misled. It has been clearly demonstrated 
in the counterstatement (note 5 and text) that appellant’s 
defense was that at the instant of the murder he had lost the 
powers of volition and memory. On familiar principles then, 
he could be examined as to decisions made shortly after the 
crime. Even where an unreasonable delay was alleged to have 
preceded questioning, which is not claimed here, purely cumu- 
lative statements, admitted for the purpose. of demonstrating 
memory, were held admissible. Starr v. United States, 105 
US. App. D.C. 91, 264 F. 2d 377 (D.C. Cir. 1958). It is also 
to be noted that psychiatrists were examined throughout as to 
this incident without objection. 
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IV. The doctrine of diminished responsibility has been 
authoritatively rejected 


Appellant’s fourth argument (Br. 13-16) is that the court 
“committed prejudicial error in not granting instructions on 
the theory of diminished responsibility” (Br. 13). This con- 
tention is now foreclosed to the appellant by the en banc 
decision in Stewart v. United States, D.C. Cir. No. 14991, Feb. 
16, 1960. 


V. The jury were clearly instructed that deliberation requires 
an appreciable time 


Appellant’s fifth argument (Br. 16-17) is that the charge 
“did not point out to the jury that there must be an appreci- 
able time lapse after formation of the intent to kill” (Br. 17). 


The simple answer is that the court did charge that: 


“deliberation means further thought upon this plan or 
design to kill. It must have been considered by him, 
the Defendant. 

It is your duty to determine from the facts and cir- 
cumstances in this case that you may find surrrounding 
this killing, whether reflection and consideration 
amounting to deliberation occurred. If so, even though 
it be of exceedingly brief duration, that is sufficient, 
because it is the fact of deliberation rather than the 
length of time it continued that is important, although 
some appreciable period must have elapsed during which 
the Defendant deliberated in order for this element to 
be established. But no particular length of time is 
necessary for deliberation; and it does not require the 
lapse of days or hours or even minutes” (Tr. 1210; em- 
phasis supplied). 

Appellant criticizes the instruction as “equivocal” (Br. 17) 
but does not particularize. His reliance on Weakley v. United 
States, 91 U.S. App. D.C. 8, 198 F. 2d 940 (D.C. Cir 1952) is 
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misplaced. Reversing on a ground not involved here,® the 
Court there held instructions on deliberation were adequate 
even though the court “did not expressly charge the jury that 
‘an appreciable length of time’ must elapse”. Id. at 9, 13. 
One member of the panel, from whom appellant quotes (Br. 
17), was of the view that the words “appreciable time” must 
be used or deliberation would become a mere synonym for 
“purpose or intent”. Here, not only were the jury specifically 
told an “appreciable time” must transpire, but were further 
told that second degree murder “may be committed with pur- 
pose or intent to kill but without premeditation and delibera- 
tion”, thus again clearly outlining the concept (Tr. 1211). 

Much of the instruction is based on the unexceptional lan- 
guage of the leading case, Bostic v. United States, 68 U.S. App. 
D.C. 167, 94 F. 2d 636 (D.C. Cir. 1937). Appellant recognizes 
(Br. 17) that here, as in the Bostic case, no exception was 
taken to the instruction as given. Jd. at 171. The Court 
should again conclude, as in Bostic, that “there can be no 
question” that the instruction “properly stated the law upon 
this point.” Ibid. 

CONCLUSION 


For the foregoing reasons it is respectfully submitted that 
the judgment below should be affirmed. 
Otrver GascH, 
United States Attorney. 
Cart W. BeELcHER, 
Joon D. Lanes, 
Assistant United States Attorneys. 


*The Court reversed on the ground that a jury may not be given the 
impression that it cannot “convict an intentional killer of second degree 
murder”. Kitchen v. United States, 92 U.S. App. D.C. 382, 383, 205 F. 2d 
720 (D.C, Cir. 1953). 
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